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Key Issues for Public Comment 

 
Exchange and Insurance Markets Workgroup 

Maryland Health Care Reform Coordinating Council 
 

Introduction 

The Co-Chairs of the Exchange and Insurance Markets Workgroup of the Maryland Health Care 
Reform Coordinating Council (HCRCC) are seeking input from the public to guide Maryland’s 
implementation of the Patient Protection and Affordable Care Act (PPACA) and the Health Care 
and Education Reconciliation Act of 2010 (HCERA), commonly referred to as federal health 
care reform. Specifically, the Co-Chairs of this workgroup would like to receive public input to 
help inform the HCRCC as it develops recommendations for Maryland Governor Martin 
O’Malley in its final report due on January 1, 2011.  

The structure and operations of the health insurance exchange, and the related changes that might 
be required in Maryland’s insurance laws and regulations, are crucial areas for policymaking. 
The Co-Chairs have identified six key issues for which public input is most essential. These six 
topical areas fall within the charge given to this workgroup: they require policy decisions within 
the next year; they are areas in which Maryland has discretion to make choices; and they are 
critical to the overall success of health care reform. 

While the six topics discussed below are the specific issues for which public comment is 
requested, individuals should feel free to offer any other comments on policies related to the 
Exchange and the insurance market that they wish to bring to the Co-Chairs’ attention.
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Request for Input 

This page summarizes the major questions for which public feedback is requested. Background 
information pertaining to each topic below is found in a separate section that follows. The Co-
Chairs of the Exchange and Insurance Markets Workgroup of the Maryland Health Care Reform 
Coordinated Council (HCRCC) would like to receive public input on the following: 

Functions Performed by the Health Insurance Exchange 
• Which functions beyond the minimal clearinghouse functions articulated in the federal 

law, if any, should the Exchange perform? 
• Should the Exchange’s contracting practices be coordinated with Medicaid’s contracting 

practices, to promote continuity with health plans and carriers across the two programs, 
or would this be too disruptive to the market?  

 
Governance Structure and Navigator Function 

• Which governance structure would best accomplish the goals of Maryland’s Exchange? 
• Where should the navigator function be located? 

 
Selection and Take-Up: Individual Participation and Dual Markets 

• What strategies and policies should Maryland adopt to encourage a high take-up rate by 
individuals to purchase health insurance, in order to prevent the Exchange from 
becoming a high-risk pool? 

• Should Maryland eliminate the external individual market and sell all individual 
insurance through the Exchange? 

• If the Exchange and the external market (as presently operated) operate in parallel, what 
strategies and public policies should Maryland pursue to ensure the healthy operation of 
each? 

 
Structure of Individual and Small Group Markets 

• Should the risk pools for the individual and small group markets remain separate or be 
combined? 

• Should Maryland operate one exchange or two separate exchanges for the individual and 
small group markets? 

 
Phasing in Federal Reform 

• Should Maryland incrementally prepare for the changes that must be completed by 
January 1, 2014, by, for example, phasing-in a form of adjusted community rating in the 
individual market with wide rating bands that gradually narrow? 

• Should Maryland phase in any other Exchange or insurance market reforms prior to 2014 
in order to gradually transition to the new rules? 

 
Self-Sustaining Financing for the Exchange 

• How should the Exchange’s operations be financed, after federal financial support ends 
on December 31, 2014? 

• What, if anything, should be done to address the potentially unintended effects of that 
financing decision? 
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Functions Performed by Health Care Exchange 

Federal health care reform specifies the basic functions a state-operated Exchange must carry 
out. States may choose to include additional functions. 

Under federal law, the Exchange is required to perform these functions: 

• Certify, recertify, and decertify qualified health benefits plans under the guidelines 
established by the federal Department of Health and Human Services (HHS) 

• Operate a toll-free customer assistance hotline 
• Maintain a website that allows customers to compare qualified health benefits plans 

offered by different insurance carriers 
• Assign a rating to each qualified health plan under the rating system that will be 

established by HHS 
• Use a standardized format to present four coverage options (bronze, silver, gold, and 

platinum), plus the catastrophic plan design for young adults/exemptions 
• Inform individuals about the existence of—and their eligibility for—public programs, 

including but not limited to Medicaid and Children’s Health Insurance Program (CHIP) 
• Certify individuals who are exempt from the individual mandate on the basis of hardship 

or other criteria to be established by HHS 
• Transfer information to the federal Secretary of Treasury regarding individual mandate 

exemptions and subsidies awarded due to a failure on the part of a small employer to 
provide sufficient affordable coverage 

• Provide information to employers on their employees who are not covered 
• Establish a network of navigators to raise awareness among customers of their coverage 

options and to help people select and enroll in health plans and subsequently access 
benefits 

An Exchange has the option of taking on no additional responsibilities outside of those required 
by federal health care reform. If Maryland’s Exchange included only the required elements, it 
essentially would be acting as a marketplace or clearinghouse—a place for individuals and small 
businesses to buy insurance and a place for insurers to sell qualified health plans. This potentially 
could maximize individual participation in the Exchange by allowing all qualified health plans to 
be sold in the Exchange. 

Conversely, an Exchange could undertake additional regulatory and market functions. These 
additional functions would be incorporated into the Exchange’s role in an attempt to meet certain 
public policy objectives. For example, in an attempt to increase competition and quality and 
decrease cost, the Exchange could limit the number of health plans available, perhaps by 
allowing only the highest quality plans to be available through the Exchange after a competitive 
procurement. The Exchange could also negotiate with insurers over items like benefits and 
premiums. 
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Other additional functions could include, but are not limited to: 

• Coordinate purchasing and procurement decisions with Medicaid and CHIP, so that 
consumers have continuity with the same plan and provider network in transitions across 
Exchange-based carriers and HealthChoice plans 

• Reward adoption of new tools (e.g., electronic health records) in purchasing decisions 
• Require additional reporting from insurers aimed at providing consumers and the public 

with additional information 
• Actively elicit information from consumers covered through Exchange products in order 

to remove barriers and modify future purchasing decisions based on consumer needs and 
consumer feedback 
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Location of Governance and Navigator Function 

Federal health care reform allows states to choose to run their Health Insurance Exchange by an 
executive branch agency, an independent state agency, a non-profit entity, or some combination 
thereof.  

Considerations 

• The Exchange must be responsive to the needs of the public. 
• The Exchange must be flexible enough to change with shifting market and political 

climates. 
• The Exchange has a variety of functions and responsibilities outlined in the federal law, 

as well as many other potential functions and responsibilities as decided upon by each 
state. 

• The federal law allows the Exchange to contract with outside agencies to carry out some 
of its functions; not all functions need to be performed directly within the Exchange 
itself. 

• The Exchange will need the expertise, authority, and sensitivity to work with: 
- Insurers 
- Third-party administrators 
- The Internal Revenue Service 
- Navigators 
- State Medicaid/CHIP offices 
- Consumers 
- Small businesses 
- A variety of other stakeholders 

• The federal law restricts those with relationships to insurance companies from serving on 
the Board of the Exchange, if the Exchange has a Board. Other membership restrictions 
due to conflicts of interest could be considered. 

• The federal law insists that the Exchange establish a network of navigators to advise 
individuals and small groups that enroll in the Exchange on their coverage options, and to 
help them enroll in health plans and access benefits. These navigators will either be 
employed by the Exchange or contracted out; very relevant to this decision is the location 
of the Exchange’s governance.  

Governance Options 

The Exchange could be located at an executive branch agency, such as the Medicaid agency, the 
agency that purchases coverage for state employees, or a newly-created executive branch agency. 
If the Exchange was located within an executive branch agency, it would be accountable to the 
state and federal government. In this case, the leadership of the Exchange would have a direct 
relationship to the Governor. It would be subject to applicable civil service and procurement 
laws. The major advantages of having the Exchange within an executive branch would be a 
direct link to the executive administration and a more direct ability to coordinate with other 
publicly purchased health insurance such as Medicaid. The major disadvantages would be the 
risk of the Exchange becoming politicized and the difficulty in being nimble in hiring and 
contracting practices, given state personnel and procurement rules. 
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The Exchange could be located at an independent public agency, such as a board or commission. 
In this case, it would be accountable to the state and federal government but might be exempt 
from certain civil service and procurement laws that apply to executive branch agencies. It would 
be a public sector entity, yet outside of the executive branch and more independent of the 
Governor. It would have a Board, and the Exchange’s enabling act would specify how Board 
members are appointed and also specify their terms. The Board would also select the Exchange’s 
Executive Director. This Board would be more insulated from the political process than an 
executive branch agency. The major advantages of having the Exchange within an independent 
public agency are that it could be more nimble in hiring and contracting and it could be more 
independent. The major disadvantages are that it would be more difficult to coordinate health 
care purchasing strategies and initiatives with Medicaid and/or state employees, and that it might 
not have as much access to the executive administration. 
 
The Exchange could be located at a non-profit entity, which would not be directly accountable to 
the government and would not be subject to government oversight. It would also not be subject 
to civil service and procurement laws. The Board of the non-profit entity would be more 
insulated from the political process than the other two options, which may maximize freedom 
and flexibility in decision-making. The major advantages of this scenario would be greater 
flexibility in governance (given the absence of public sector requirements about procurements 
and personnel), the ability to be more nimble in decision-making, and less chance of being 
politicized. The major disadvantages are greater distance from policymakers and the executive 
administration, more difficulty coordinating with other public sector health purchasers, and more 
difficulty being held publicly accountable. 
 
Some combination of the above options may exist. For instance, a non-profit entity could have a 
Governor-appointed Executive Director, the Governor could appoint some members of the 
Board, or some members of the board could be state officials. In this case, the entity would have 
most of the flexibility of a non-profit but retain some of the structure and government 
accountability of a state agency. 
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Selection and Take-Up: Individual Participation and Dual Markets 

Federal health care reform included an individual mandate. This mandate is enforced by 
requiring individuals who elect not to purchase coverage (and who are not exempted from the 
requirement pursuant to criteria yet-to-be issued by the federal government) to pay a penalty to 
the federal government.  

The penalties of non-compliance are 1% of household income or $95 (whichever is higher) in 
2014, 2% or $295 in 2015, and 3% or $695 in 2016 and beyond. These penalties are significantly 
less than the cost of insurance. Therefore, some healthy people may make what seems to them to 
be a rational economic decision not to enroll and instead pay the penalty. If people are not 
worried about needing costly medical care, they may decide that the penalty (plus the out-of-
pocket costs associated with minor medical care) may amount to less than the annual cost of 
health insurance premiums.  

The success of the Exchange depends on strong enrollment and take-up. Thus, promoting 
enrollment in the Exchange is a priority. A strong and stable market relies on a large, variable 
risk pool. Both the Exchange and the external market aim to create economies of scale and limit 
costs, such as administrative, technological, publication, legal, and rent. Maximizing the number 
of people participating in the market will minimize the portion of these costs paid by each 
individual. Further, large risk pools are less vulnerable to destabilization by large claims. Lastly, 
if an insurance market is unable to capture a large enough share of healthy participants, it could 
turn into a high-risk pool. This could increase costs and destabilize the market, making people 
turn elsewhere for health care coverage.  

Another matter to consider regarding selection is the coexistence of the Exchange and the 
external market, particularly for small groups that could have access to both markets and that 
work closely with agents and brokers to secure insurance. The interaction between these two 
independent markets is crucial for the success of the Exchange. Regarding this issue, federal 
health care reform only states that the continuation of an external market is not prohibited. 
Therefore, there are a few options regarding the future of the two markets.  

• The Exchange could be the sole market for individuals. In this case, the external market 
would be folded into the Exchange and all health insurance plans would have to be sold 
through the Exchange for individuals. In this scenario, the Exchange would not have to 
worry about potential enrollees seeking coverage in an alternative market; instead, it 
would only be concerned with selection issues that arise from non-compliance with the 
individual mandate. This would also mean that no one without proper documentation 
could receive coverage.  

• Both markets exist (the so-called “dual market” scenario) under rules that disallow 
insurers from discouraging participation in the Exchange. Such rules could include: 

- Require insurers to offer the same plans in the external market as they do inside 
the Exchange 

- Require insurers in the Exchange to offer plans at each of the four tiers of 
coverage 

- Design and bargain for high-quality, low-premium plans in the Exchange 
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• Some combination of the first two that makes the Exchange the market for most 
insurance but allows insurance to be sold in the external market. 

Federal health care reform specifies the following rules to protect against selection issues in a 
dual market: 

• Plans sold inside and outside the Exchange must be in the same risk pool 
• Plans sold inside and outside the Exchange must have the same premium rate 
• Plans sold inside and outside the Exchange must meet the same minimum benefits 

standards 
• Insurers inside and outside the Exchange may not deny coverage on the basis of pre-

existing conditions, medical status, or claims history 
• How premiums vary based on age, geographic location, and smoking status must apply to 

plans inside and outside the Exchange 
• Insurers inside and outside the Exchange must participate in reinsurance and risk 

adjustment to ensure that plans covering a sicker population are not penalized 
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Structure of Individual and Small Group Markets 

Federal health care reform requires that all states establish an American Health Benefit Exchange 
for the individual market and a Small Business Health Options Program (referred to as a 
“SHOP” Exchange) for the small group market. What is often called the “Exchange” actually 
could be two separate purchasing pools operated independently: one for individuals and another 
for small groups. 

Federal health care reform also gives states the option of combining these two Exchanges into a 
single Exchange. In addition, federal health care reform allows states to either pool all of their 
individuals into one risk pool and all of their small employer group members into another risk 
pool or pool all covered individuals into one pool. Lastly, federal health care reform defines 
“small employer” as an employer with 2-100 employees. Until 2016, states may limit this 
definition to 2-50 employees. 

Operating separate Exchanges for individuals and small groups would allow states to set 
different rules for each market’s Exchange, which may have added benefits, costs, and 
complications. It would also have the implications discussed below of maintaining separate risk 
pools for the two groups, as federal health care reform mandates that if a state has multiple 
Exchanges, then the state must serve different markets. On the other hand, one exchange for both 
markets would mean that all plans would have to follow the same rules and meet the same 
regulations, which may as well have added benefits, costs, and complications. 

Maintaining separate risk pools for individuals and small employer group members would result 
in insurers rating premiums separately for each of the two groups; that is, the adjusted 
community rating rules in federal health care reform would still apply, but the two groups would 
be rated separately. 

In general, a strong and stable market relies on a large, variable risk pool to reduce 
destabilization by large claims or a small number of high users (people with very poor health 
status). Therefore, in order for the Exchange to be successful with separate risk pools, each pool 
must be large enough to be stable. 

The primary concern in the success of a market in the Exchange is the individual market.  
Currently, the association and non-association plans in the individual market are underwritten.  
In addition, the association plans are not subject to state-mandated benefit laws. As a result, these 
markets offer relatively affordable premiums to the individuals who are offered coverage. 
Beginning in 2014, the existing individual market products will be converted to adjusted 
community rating, required to issue federally approved benefit designs, and combined with 
MHIP (Maryland Health Insurance Plan, Maryland’s high-risk pool). The combination of these 
factors likely will result in premium increases for people in the current individual market.  If so, 
there is a risk people will drop coverage, and the individuals who remain will be higher utilizers 
than the individuals who drop coverage. This could lead to instability in the market. Therefore, a 
crucial policy issue is whether and how to ensure a sufficiently large pool within the market to 
stabilize premiums. One approach is to merge the individual and small group markets. Another 
approach is to eliminate the external individual market so that all individual insurance is sold 
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through the Exchange. Yet another approach is to promote take-up among health individuals in 
the Exchange to expand the pool. 

In order to prevent the Exchange from becoming a high-risk pool, it would be critical to design 
the best structure to rating, pools, and take-up, especially if the individual and small group risk 
pools are separate. Pooling individuals and small employer group members into one pool would 
still present a need to promote take-up, but the pool would be larger. In this case, the profiles of 
individuals and small employer group members must be monitored to ensure that the two groups 
are not so drastically different that they cause a single pool to be more unstable than two separate 
pools. 

The summary presented above can be applied to the definition of “small employer.” In deciding 
whether or not to limit the definition of “small employer” to 2-50 people, Maryland needs to 
decide how different the profiles and needs are of employees in businesses with 2-50 people than 
the profiles and needs of employees in businesses with 51-100 people. These differences will 
need to be weighed with the potential benefits and complications of combining the two groups. 
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Phasing in Federal Reform 

Federal health care reform requires many changes to be made to the current health insurance 
market. The effects of these changes may represent a large departure from current underwriting 
and pricing practices. As a result, policymakers may want to consider legislation that gradually 
phases in some of the changes, prior to January 2014, to transition from the current system to the 
new rules more gradually.  Two specific areas merit special attention. 

First, the transition of the individual market from current practices (experience rating with active 
underwriting) to a system of adjusted community rating could be phased in. Currently, health 
insurance companies can take into account an individual’s health status, pre-existing conditions, 
and claims history when pricing a plan and when deciding whether or not to offer coverage to an 
individual. As a result, the better a person’s health status, the easier it is for the person to be 
offered a policy in the individual market, and the premiums reflect the generally healthy 
composition of the pool. Conversely, people with poor health status and/or pre-existing 
conditions are less likely to be offered coverage in the private individual market, and, if they are 
offered coverage, they might have to pay higher premiums or alternatively turn to MHIP to 
obtain insurance. 

Beginning in January 2014, federal health care reform mandates that all individuals purchase 
insurance and that plan premiums cannot be rated based on health status or experience, but rather 
based on adjusted community rates that only vary rates based on geographic location, smoking 
status, and age. This will eliminate the influence that health status, pre-existing conditions, and 
claims history have on premium price by combining all individuals into one risk pool and all 
small group market members into another risk pool (or possibly the same risk pool). It also will 
merge the existing individual market with the MHIP-enrolled population. The result is likely to 
be increased premium costs for those individuals now purchasing insurance in the individual 
market. Maryland could phase in the transition from the current system to the version required 
under federal health care reform by adopting a form of adjusted community rating earlier than 
2014, potentially with wide rating bands that gradually narrow to the federal requirements, in 
order to reduce the transitional challenges. 

Second, Maryland’s current small group products are based on a state-mandated benefit design 
known as the Comprehensive Standard Health Benefit Plan (CSHBP), and rated based on criteria 
in Maryland’s adjusted community rating laws.  Once the federal government releases the benefit 
specifications for the bronze, silver, gold, and platinum products under federal health care 
reform, Maryland could change existing state laws to gradually modify the CSHBP and adjusted 
community rating criteria, in advance of 2014, to come into closer alignment with the bronze 
plan specifications and federal community rating criteria. Gradually making these changes over 
the next three years potentially could reduce the transition challenges faced by small groups in 
January 2014. 
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Self-Sustaining Financing for the Exchange 

Federal health care reform allows states to apply for federal grants to assist with costs associated 
with establishing and maintaining an Exchange. Federal funds will be available to support the 
costs of the Exchange during 2014. Beginning January 1, 2015, federal law requires that state 
exchanges must be financially self-sustaining, meaning, the exchanges cannot rely on federal 
funds for support. In order to do this, states need to determine the method by which the 
Exchange’s operations will be financed. 

The federal law explicitly presents one financing option: the Exchange is allowed to charge 
assessments or user fees to participating health insurance providers. However, federal health care 
reform neither suggests nor limits options to this one. Other funding options include: 

• State funds 
• Assessing health plans, employers, and/or individuals 
• Surcharging insurance premiums 

In developing the state’s strategy for financing, it is important to consider how any funding 
option: 

• Encourages or discourages participation in the Exchange by individuals, small 
businesses, and insurers 

• Affects the reputation of the Exchange 
• Affects accountability, transparency, and cost-effectiveness 
• Is sustainable over time 

Possible effects include, but are not limited to, the following examples: 

• Charging user fees to insurers may discourage participation in the Exchange by insurers 
• Attaching administrative fees to health plans may discourage individuals and small 

businesses from participating in the Exchange 
• Assessments on premiums may discourage participation in the Exchange by insurers who 

are required to charge the same premiums inside and outside the Exchange and, thus, may 
retain less of the cost inside the Exchange 

• Using state-appropriated funds may cause some to view the Exchange as a public 
program instead of a marketplace 

• Using state-appropriated funds may make the Exchange vulnerable to the under-funding 
of essential functions during periods of state fiscal distress. 

 
Establishing a reliable, sustainable way to finance the Exchange is vital to its ability to reach its 
goals. Throughout the process, it is important to keep in mind the potential effects on enrollment 
as well as the economic, social, and political implications of each financing option.  
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Conclusion 

The health insurance exchange and insurance market reform are two critical components of 
federal health care reform. If implemented properly, these reforms could expand health care 
coverage, improve the quality of coverage, improve health care, reduce costs, and inform and 
empower consumers. Previous attempts to establish health insurance exchanges have yielded 
mixed results; therefore, it is critical that the implementation of federal reform be an informed, 
intentional process.  

The public is invited to speak at the workgroup meetings on August 26, 2010, and September 15, 
2010. To ensure equal opportunity, the Co-Chairs ask that anyone planning to speak sign up on 
the HCRCC website. They also request that spoken comments be guided by the topics outlined in 
this document and regard only implementation decisions to be made by Maryland policymakers 
in the near future. Anyone with input regarding long-term implementation decisions or issues not 
addressed in this document is asked to submit written comments via the HCRCC website. 
Likewise, anyone who, for some other reason, does not plan to participate in the public 
discussion may submit written comments via the mechanism presented on the HCRCC website. 
These written comments must be received no later than 5:00 p.m. on September 17, 2010. 

The Co-Chairs encourage everyone to come forth with his or her thoughts regarding the 
implementation of the health insurance exchange and insurance market reform. In its 
recommendations to the Governor, the HCRCC will consider all public comments to ensure that 
the recommendations are well-informed and best serve Maryland residents. 
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